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A moment's reflection will show that this decision, though
possibly based upon an intelligible principle of domestic law, is
repugnant to the principles upon which English private inter-
national law is founded. That law exists to fulfil foreign rights,
not to destroy them. The proper law of the contract in Leroux
v. Brown undoubtedly entitled the plaintiff to recover damages
for the breach of the undertaking, and had he obtained judg-
ment in France in an action to which the defendant voluntarily
appeared, nothing would have prevented him from succeeding
in a suit brought upon the judgment in England. To refuse him
a right of action in England on the contract was tantamount to
denying that the contract, admittedly governed as to substance
by French law, conferred a right upon him. It is a stultification
of private international law to refuse recognition to a foreign
right substantively valid under its lex causae, unless its recog-
nition will conflict with some rule of public policy so insistent
as to override all other considerations. That learned judge
Willes J. attacked the decision in two later cases, and was evi-
dently of opinion that in the circumstances the statutory rule
should not have been treated as procedural.1

The question remains, then, how the line between substance HOW is the
and procedure is to be drawn for the purposes of private inter-
national law. Only the most general definitions of 'the law of
procedure' have been given by the English judges. Perhaps the
best known is that of Lush L. J.:

*The mode of proceeding by which a legal right is enforced, as dis-
tinguished from the law which gives or defines the right, and which by
means of the proceeding the court is to administers the machinery as
distinguished from the product.'2

This substitution of 'mode of proceeding' for procedure* does
not carry us far. Nor does the definition ensure a just and con-
venient solution. It implies that since the owner has chosen to
fashion his foreign-acquired right into a new form through the
instrumentality of English machinery he must rest content

1   Williams v. Wheeler (1860), 8 C.B. (N.S.) 299, 316; Gibson v. Holland
(1865), L.R. i C.P. i, 8. See Williston on Contracts, i, s. 6op; 32 Yak Law
Journal, 311 (Lorenzen). Rules analogous to that contained in the Statute of
Frauds are found on the Continent. For example, by French law a notarial or a
written contract is required for a contract concerning an object valued at more
than 500 francs; Wolff, pp. 230-1. The Continental view is that this is a sub-
stantive mle to be applied only if it is part of the proper law of the contract; Ben-
ton v. Horeau (Clunet, 1880, p. 480), cited 15 B.T.B.LL, (1934), 29.

2  Poyser v. Minors (1881), 7 &.B.D. 329, 333; adopted in
Lancashire Mental Hospital, [1938] 3 All E.R. 186,